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The United States Constitution provides that the laws of the United States made in pursuance of the Constitution are the 
supreme law of the land, anything in the Constitution or laws of any state to the contrary notwithstanding. | Preemption of state 
law occurs through the direct operation of the Supremacy Clause.” The Supremacy Clause creates a rule of decision, under 


which courts must not give effect to state laws that conflict with federal laws.” Therefore, in those areas where the Constitution 
grants the federal government power to act, the Supremacy Clause dictates that federal enactments prevail over competing 


state exercises of power.* In other words, under the Supremacy Clause, federal law preempts contrary state law.> Hence, state 
laws that conflict with federal law are without effect.° Also, a state law is void if it is contrary to a valid act of Congress’ and 
is without effect® since Congress clearly has the power to preempt state laws.” In fact, by reason of the Supremacy Clause, 


Congress has virtually unfettered power to preempt state law.!° 


Federal statutes operate essentially as a part of the law of each state and are as binding on its authorities and people as are its 


own local constitution and laws, |! and federal statutes are controlling over state constitutional | or statutory? provisions. 


Also, state policies!“ or regulations and orders of state administrative agencies!> may not prevail where they conflict with valid 
enactments of Congress. 16 When federal law forbids an action that state law requires, state law is preempted. i Thus, state laws 


are always subordinate, and federal laws enacted pursuant to the Constitution are always paramount. 18 
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The question in a preemption case is whether state law is preempted by a federal statute. 1 Whether a particular federal statute 


preempts state law depends upon congressional purpose.” In a preemption case, a state law should be displaced only to the 
extent that it actually conflicts with a federal law, and a federal court should not extend its invalidation of a state statute any 


further than necessary to dispose of the case before it” Therefore, consideration of the continuing validity of a state statute 


under the Supremacy Clause starts with the basic assumption that Congress did not intend to displace the state law. Congress 
can indicate preemptive intent through a statute's express language, but even when there is an express preemption clause in 


a statute, the question of the substance and scope of Congress's displacement of state law still remains.” A federal statute 
implicitly overrides a state law either when the scope of the statute indicates that Congress intended~“ the federal law to occupy 
the field exclusively or when the state law is in actual conflict with the federal law, but the exercise of federal jurisdiction in a 


particular area does not automatically result in displacing state laws that may relate to but are not in conflict with federal laws. 


The Supremacy Clause may entail preemption of state law either by express provision, by implication, or by a conflict between 


federal and state law.” Under the Supremacy Clause, the criteria for determining whether a state law has been preempted by 
an Act of Congress therefore are whether: 


e Congress, in enacting a federal statute, expressed a clear intent to preempt state law?’ 
e there is an outright or actual conflict between the federal and state law?” 


e it is physically impossible to comply with both state and federal requirements?’ 


e there is implicit in the federal law a barrier to state regulation! 


e Congress has legislated comprehensively, thus occupying an entire field of regulation and leaving no room for the states to 


supplement federal law? 


e the state law stands as an obstacle to the accomplishment and execution of the full objectives of Congress?’ 


Practice Tip: 


When attempting to determine whether a federal statute preempts a state statute, the question an attorney or court should ask, 
which is basically a question of congressional intent, is whether Congress, in enacting the federal statute, intended to exercise its 


constitutionally delegated authority to set aside the laws of a state; if so, the Supremacy Clause requires the court to follow federal, 
4 


not state, law.? 





State courts are bound by decisions of the United States Supreme Court as to federal law or the Constitution.” 3 Although 
there is authority to the contrary, some jurisdictions adhere to the view that a state court is not bound by decisions of a federal 


court other than the United States Supreme Court, even though a federal question is involved.?® State courts are not bound to 
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follow a decision of a federal court, including the United States Supreme Court, dealing with state law. However, where federal 
and state statutes are similar and are intended to accomplish the same objects, state courts, in construing the state statutes, 


will be strongly inclined to follow federal court construction, especially where the state law was purposely modeled on the 


corresponding federal statute.” 
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